United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



- * 




TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM, 1913. 


No. 2585. 


53 


WASHINGTON RAILWAY AND ELECTRIC COMPANY, 

APPELLANT, 


r\J ' * 




vs. 


~L. 


A- , 


T~ M I 

--- -V 

ffiN OU - RU DOLPH A-ND MARK BRO0KE* COMMISSIONERS 




OF THE DISTRICT OF COLUMBIA. 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED AUGUST 13, 1913. 
PRINTED AUGUST 15, 1913. 








Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

No. 2585. 


WASHINGTON RAILWAY AND ELECTRIC COMPANY, 

APPELLANT, 


V8. 


CUNO IT. RUDOLPH AND MARK BROOKE, COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 


Caption. . 

Petition. 

Memoranda: Order and notice of publication filed ; proof of publi¬ 
cation filed. 

Verdict of jury. 

Objections and exceptions of Washington Railway & Electric Com¬ 
pany . 

Motion to confirm verdict. 

Opinion of court. 

Decree ; appeal.. 

Memoranda : Appeal bond approved and filed; time to file and sub¬ 
mit bill of exceptions and to file transcript of record extended.... 

Assignment of errors. 

Designation of record... 

Memoranda: Time for settling and filing bill of exceptions and 

transcript of record extended. 

Order making bill of exceptions part of record. 

Clerk’s certificate. 


a 

1 

1 

1 

5 

4 

6 

4 

9 

7 

14 

9 

14 

9 

29 

17 

30 

17 

31 

17 

34 

19 

36 

• 

20 

37 

20 

38 

21 


Judd & Detweilkr (Inc.), Printers, Washington, D. C., August 13, 1913. 















11 


INDEX. 


Original. Print 


Bill of exceptions. 39 21 

Testimony of J. D. Burch. 39 21 

T. J. C. Bailey, Jr. 40 22 

L. O. Mallery. 42 23 

W. M. Terrell. 46 25 

J. D. Sullivan. 47 26 

E. H. Pillsbury. 49 27 

G. O. Totten. 50 28 

Lieut. Robert Henderson. 52 29 

A. A. Birney . 52 29 

Evidence for Washington Railway &. Electric Co. 53 30 

Evidence in rebuttal. 60 33 

Requested instructions to jury. 61 34 

Charge to jury. 65 36 























[n the Court of Appeals of the District of Columbia. 


No. 2585. 

Washington Railway and Electric Company, Appellant, 

vs. 

Ci no II. Ridolpii and Mark Brooke, Commissioners of the 

District of Columbia. 


Supreme Court of the District of Columbia. 
District Court. No. 960. 


In re The Extension op Q Street Northwest, in the District of 

Columbia. 


United States op America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had. in the above-entitled cause, to wit: 


1 Petition. 

Eiled August 26, 1911. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 


District Court, No. 969. 

In re The Extension op Q Street Northwest, in the District of 

Columbia. 

To the Supreme Court of the District of Columbia, sitting as a United 
States District Court: 

The petition of Cuno IT. Rudolph and Mark Brooke, respectfully 
represents: 

1. That they are the Commissioners of the District of Columbia, 
and as such Commissioners file this petition under the direction of 
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an Act of Congress approved March 2, 1911, entitled “An Act Mak¬ 
ing appropriations to provide for the expenses of the government of 
the District of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and twelve, and for other purposes,*’ wherein and 
whereby your petitioners, under and in accordance with the provis¬ 
ions of sub-chapter one of chapter fifteen of the Code of Law for 
the District of Columbia, are authorized and directed within six 
months after the passage of this Act, to institute in the Supreme 
Court of the District of Columbia a proceeding in rem to condemn 
the land that may be necessary for the widening and extension of Q 
Street from its terminus east of Twenty-eighth Street to Twenty- 
seventh Street, with a width of sixtv feet, and from Twenty-seventh 
Street to Twenty-third Street with a width of ninety feet, upon such 
lines as the said Commissioners may deem best for the public inter¬ 
est, and your petitioners under the authority of said Act of 
2 Congress and according to the provisions thereof, and of sub¬ 
chapter 1 of chapter XV of the Code file this petition for the 
purpose of acquiring by condemnation the hereinafter described 
land for the extension of said Q Street from its terminus east of 
Twentv-eighth Street to Twentv-seventh Street, with a width of sixtv 
feet, and from Twenty-seventh Street to Twenty-third Street with a 
width of ninety feet, as aforesaid, and for the assessment of the 
benefits resulting from tbe said extension, as provided for in and by 
the aforesaid Act of Congress. 


2. That a map or plat showing the land to be taken for the said 
ex ten don of Q Street is hereto annexed as part of this petition, 
marked Exhibit D. C. Xo. 1. 

3. That the land necessary for the said extension of Q Street, 
Northwest, upon such lines a< the said commissioners deem best for 
the public interest, (together with the names and residences of the 
owners of the fee thereof, as far as the same can be ascertained) is 
particularly described as follows: 


Descriptions of Land to he Condemned for the W idening and 

Extension of Q Street A. 11. 

* * * * * * * 

Part of lots 20 and 21, Sqr. E of 1264. 

Beginning for the same at a point in the west line of lot 20 Sqr. 
E of 1264 said point being X. 0° 33' E. 10.59 feet from where said 
west line is intersected by tbe present north line of Q St,, and run¬ 
ning thence with said west line S. 0 33' \V. 90.03 feet to the south 
line of proposed extension of Q St. thence with said south line N. 
88° 59' 30" E. 561.89 feet to point of curvature, thence with south¬ 
erly line of proposed extension of Q St. and with an arc of radius 
545 feet, deflecting to the left, easterly 228.84 feet to north- 
3 east line of said lot 20, thence with said northeast line X. 43° 
20' W. 95.82 feet to the northerly line of proposed extension 
of Q St. thence with said northerly line and with an arc of radius 
455 feet deflecting to the right, westerly 161.01 feet to point of tan- 
gencv, thence with the north line of proposed extension of Q St. 
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S. 88° 59' 80" W. 559.44 feet to the point of beginning. Contain¬ 
ing 68002.51 Sq. feet. 

Assessed in the name of the Washington Railway & Electric Co., 
Washington, D. C. 

******* 

4. That the aforesaid Act of Congress provides that the total 
amount to be found due and awarded as damages plus the costs and 
expenses of the proceedings, shall lie assessed by the jury as benefits, 
modifying in that respect section 401 <y of the Code, which said Sec¬ 
tion provides: 

“That such amount shall be assessed by the jury as benefits, and 
to the extent of such benefits against the lots, pieces or parcels of 
land on each side of the street, avenue or highway to be opened, 
extended, widened or straightened, and against any and all other 
lots, pieces or parcels of land which the jury may find will be bene¬ 
fited by the opening, extension, widening or straightening; and in 
determining the amount to be assessed against the said lots, pieces or 
parcels of land the jury shall take into consideration the respective 
situations, and topographical conditions of said lots, pieces or parcels 
of land, and the benefits and advantages they may severally receive 
from the opening, extension or straightening of said street, avenue, 
road or highway.” 

Wherefore, the premises considered, and in accordance with the 
further provisions of sub-chapter 1 of chapter XV of the Code of 
Law for the District of Columbia, your petitioners pray as 
4 follows: 

First. That this Honorable Court may cause public notice of not. 
less than twenty days to be given of the institution of these proceed¬ 
ings by advertisement in three daily newspapers published in the 
District of Columbia, which notice shall warn and require all per¬ 
sons having any interest in the proceedings to appear in this Court 
at a day to be named in said notice, and to continue in attendance 
until the Court shall have made its final order ratifying and confirm¬ 
ing the award of damages and the assessments of benefits by the jury; 
and shall cause a copy of said notice to be served by the United States 
Marshal for the District of Columbia, or his deputies, upon such 
owners of the land to lie condemned as can be found by the said 
Marshal or his deputies, within the District of Columbia, and upon 
the tenants and occupants of the same. 

Second. That the said Marshal may be directed to summon a jury 
of five experienced, judicious, disinterested men, who shall be free¬ 
holders in the District of Columbia, not related to any person inter¬ 
ested in these proceedings and not in the sendee or employment of 
the District of Columbia, or of the United States, to assess the dam¬ 
ages each owner of the land taken may sustain by reason of the said 
extension of Q Street, and the condemnation of the land necessarv 
for the same, and to assess the benefits resulting therefrom in accord¬ 
ance with the provisions of the aforesaid sub-chapter 1 of chanter 
XV of the Code. 

Third. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the aforesaid Act of 
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Congress, to the end that the aforesaid land may be con- 
5 demned and secured for the said extension of Q Street, North¬ 
west, as aforesaid. 

CUNO H. RUDOLPH, 

MARK BROOKE, Acting , 
Commissioners of the District of Columbia. 

E. IT. TITOMAS. 

F. II. SMITH, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Cuno IT. Rudolph, being first duly sworn, says: 

That lie is the President of the Board of Commissioners of the 
District of Columbia: that he has read the foregoing petition sub¬ 
scribed by the said Commissioners, and knows the contents thereof; 
that the facts herein stated are true to the best of his official knowl¬ 
edge and belief. 

CUNO IT. RUDOLPH. 

Subscribed and sworn to before me this 25th dav of August. A. 
D.. 1911. 

[seal.1 WILLIAM TINDALL. 

Notary Public, D. C. 

Memoranda. 

August 30, 1911.—Order and notice of publication filed. 
October 3. 1911.—Proofs of Publication filed. 


I 'e edict of Jury. 
Filed January 0. 1913. 


We, the jury heretofore summoned, accepted and sworn in the 
above entitled cause, hereby find the following verdict and award 
of damages for and in respect to the land to he condemned for the 
widening and extension of Q Street from its terminus east of 
Twenty-eighth Street to Twenty-seventh Street, with a width of 
sixty feet, and from Twenty-seventh Street to Twenty-third Street 
with a width of ninety feet, upon such lines as the Commissioners 
of the District of Columbia have deemed best for the public interest, 
as shown on the map or plat filed with the petition in this cause, 
amounting to the sum of seventy-three thousand, eight hundred 
eighty dollars and twenty cents ($73,880.20) as set forth in Sched¬ 
ule No. 1. hereto annexed as part hereof. 

And we. the jury aforesaid, hereby find the expenses of these pro¬ 
ceedings to amount to the sum of two thousand two hundred eighty- 
two dollars and thirty-eight cents ($2,282.38). 

And we. the jury aforesaid, hereby find the amount of benefits 
accruing by reason of the condemnation of the land for the widen- 
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ing and extension of Q Street, as aforesaid described, to be the sum 
of seventy-six thousand, one hundred sixty-two dollars and fifty- 
eight cents ($76,162.58). 

And we. the jury aforesaid, find that the lots, pieces or parcels of 
land which will he benefited by the aforesaid widening and 

7 extension of Q Street, are the lots or parts of lots, pieces or 
parcels of land mentioned and described in Schedule No. 2. 

hereto annexed as part hereof: and we hereby find that the several 
lots, pieces or parcels of land or parts of lots mentioned in Sched¬ 
ule Xo. 2. will be benefited to the extent of the respective amounts 
mentioned and set forth in said Schedule Xo. 2. and we hereby 
assess against the said lots, or parts of lots, pieces or parcels of land, 
respectively, as and for benefits, as aforesaid, the several amounts 
specified, and set forth in said Schedule Xo. 2. 

Witness our hands and seal- this 6th dav of Januarv. A. D. 
1018. 

WM. T. GALL!HER. Iseal.1 

CHARLES T. CORBY. [>eal.1 

JO I LX A. HAMILTON. |peal.1 

FRAXK C. HENRY. [>eal. | 

L. E. BREUNINGER. [>eal.1 

Schedule Xo. 1. 

Damages. 

* * * * * * * 

Part of Lots 20 and 21, Square E. of 1264: 

Beginning for the same at a point in the west line of lot 20, 
Square E. of 1264. said point being north 0° 33' east 10.59 feet 
from where said west line is intersected by the present north line 
of Q street, and running thence with said west line, south 0° 33' 
west 00.03 feet to the south line of proposed extension of Q street: 
thence with said south line, north 88° 50' 80" east 561.89 feet to 
point of curvature: thence with the southerly line of proposed ex¬ 
tension of Q street, and with an arc of radius 545 feet, deflecting to 
the left, easterly 228.84 feet to northeast line of said lot 20. thence 
with said northeast line, north 48° 20' west 95.82 feet to the north¬ 
erly line of proposed extension of Q street : thence with said north¬ 
erly line and with an arc of radius 455 feet, deflecting to the 

8 right, westerly 161.01 feet to the point of tangency: thence 
with the north line of proposed extension of Q street, south 

88° 59' 30" west 559.44 feet to the point of beginning, containing 
68,002.51 square feet. 

Assessed in the name of the Washington Railway & Electric 
Company. 

Amount awarded as damages. 


Land . $17,000.00 

Building . 35.000.00 

Rearranging tracks . . .-. 8.000.00 

- $60,000.00 

* * * * * * * 
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Expenses. 

88 Meetings of Jury. 

July 28, 1912, Smith A* Ilulse, taking testimony. 

Julv 6, 1912. John R. Young, Court fees. 

July 0. 1912. Pierre Y. See. Expert testimony. 

July 0, 1912. II. M. Rrinkerhoof, Expert testimony. . . . 
March 16. 1912. Ilerold E. Doyle. Expert testimony... 

March 7. 191*2. Wm. M. Terrell. Expert testimony. 

Feb. 24. 1912, Wash. Herald Co.. Advertising. 

Feb. 20. 1912. John R. Young. Court fees. 

Feb. 10. 1912. E. II. Pillsbury. Expert testimony. 

Feb. 8. 1912. Lawrence O. Mallery. Expert testimony.. 

Oct. 21. 1912. Law Reporter. Advertising. 

Oct. 21. 1912. The Evening Star. Advertising. 

Oct. 21. 1912. Washington Post Co.. Advertising. 

June 25. 1912. Isaac E. Shoemaker. Expert testimony. . 


$925.00 

108.75 

4.50 

254.77 

403.62 

50.00 

75.00 

48.00 

11.10 

50.00 

50.00 

7.44 

03.90 

60.30 

50.00 


$2,282.88 


Schedule A o. 2. 


ReneHts. 


Square East of 1204: 

Amount assessed 
as lionetits. 


Part of lot 20—lying on north side of (J Street as 
opened by this proceeding, having a frontage of 440 feet 
on said Q Street measured from west line of said lot by 
depth of 100 feet. 

Assessed in the name of Washington Railway A Electric 

Co.’. $11,000.00 


9 Part of Lot 20—lying on north side of Q Street 

as opened by this proceeding, having a frontage 
of 115 feet on said Q Street measured east from the west 
440 feet frontage on Q. Street by depth of 100 feet. 

Assessed in the name of Washington Railway A Electric 
Co... 


Part of Lot 20—lying on the south side of Q Street as 
opened by this proceeding, having a frontage of 815.65 
feet on said Q Street between the west line of said lot 
20 and the west line of lot 21 by depth of 100 feet. 

Assessed in the name of Washington Railway & Electric 
Co. 

Part of Lot 21—lying on the south side of Q Street as 
opened by this proceeding, having a frontage of 124.35 
feet on said Q Street measured from the west line of said 
lot by depth of 100 feet. 


1,725.00 


7,891.25 
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Assessed in the name of Washington Railway & Electric 
Co...‘. 

Part of Lot *21—lying on the south side of Q Street, as 
opened hy this proceeding, having a frontage of 115 
feet on said Street measured east from the west 124.35 
feet frontage of Q Street hy depth of 100 feet. 


Assessed in the name of Washington Railway & Electric 
Co.'. 


3,108.75 


1.725.00 


Objections and Exceptions of W ashington Rnilieag & Electric 

Com pang. 

Filed January 25, 1913. 

•/ * 


The Washington Railway and Electric Company, showing to 
the Court that the verdict in the above entitled cause filed is unjust 
and unreasonable for the reasons hereinafter fully stated, objects 
and excepts thereto, and moves the Court to vacate and set 
10 aside the said verdict, upon each and every of the several 
and separate objections and exceptions following, namely: 

1. The allowance of damages for the land taken is coni ran* to the 


weight of the evidence and grossly inadequate. 

2. The allowance for damages to buildings on lands taken is 
contrary to the weight of the evidence and grossly inadequate. 

3. The allowance for damages to tracks is contrary to the weight 
of the evidence and grossly inadequate. 

4. No damages are allowed bv the verdict for land not taken, 
but shown to l>e depreciated and impaired by the condemnation. 

5. Benefits were improperly assessed against the land not taken 
instead of awarding damages therefor. 

0. Benefits assessed against the land not taken are contrary to the 


weight of the evidence and grossly excessive. 

7. Benefits assessed cover alleged expenses reported by the jury 
in the verdict, of which there was no evidence before them, and 
which they were not entitled to consider. 

8. Benefits assessed cover stenographer’s charge for reporting the 
testimony, and expert witness charges, neither of which, even had 
there been proof of them, would have been proper for consideration. 

9. The verdict, as to both damages and benefits is based upon the 
condemnation of land for the construction of a bridge across Rock 
Creek out of the line of Q Street, while the statute authorizing the 
construction of the bridge provides that it, including its approaches, 

should be on the line of Q Street. 

11 10. The verdict is based in part upon the assumption that 

Q street would he opened, graded, paved and capable of use. 

11. The verdict is based in part upon the testimony of various 
witnesses as to benefits, upon their opinions of the value of the land 
not taken as of a time subsequent to the return of the verdict and 
when Q Street will be completed and opened, instead of the time at 
which they severally testified, or when the verdict should be returned. 
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12. The verdict is based in part upon the testimony of various 
witnesses as to benefits, accruing or to accrue from the construction 
of the proposed bridge across Rock Creek. 

13. The verdict was drawn without the testimony of the witness 
Terrell as to his knowledge of the proportionate number of these 
condemnation proceedings in which streets are actually opened. 

14. The verdict is based in part upon the testimony of the witness 
Sullivan that he understood ten cents a load was being paid in the 
vicinity of the property sought to be condemned, for the privilege 
of dumping dirt. 

15. The verdict is based in part upon the testimony of the witness 
Thomas Bradley as an expert, though said witness was unable to 
qualify as such in this case. 

Hi. 'Hie verdict is based in part upon the testimony of the witness 
Thomas Bradley, and of other witnesses, as to general benefits. 

17. 4 he verdict is based in part upon the testimony of the witness 
Totten, and other witnesses, without knowledge of real estate values, 
as to benefits. 


12 1<S. The verdict is based in part upon the testimony, ob¬ 
jectionable as hearsay, and otherwise, of the witness Totten, 

and other witnesses, as to what the Parking Commission proposes to 
do with Rock Creek. 

19. The verdict is based in part upon the instruction given to 
the jury that the entire amount found to be due and awarded as 
damages for and in respect of the land to be condemned for the 
extension of Q Street plus the costs and expenses of the proceeding 
should be assessed by the jury as benefits, in the absence of any 
proof upon which the jury could find what the costs and excuses 
of the proceeding amounted to. 

20. The verdict is based in part upon the instruction given to the 
jury that bv the extension of the street they were to understand its 
establishment, laying out and completion for all the ordinary 
purposes of a public highway. 

21. The verdict was returned without an inspection having been 
given to the jury as prayed that. “In assessing benefits, they cannot 
take into consideration the establishment, location, building and 
opening of the proposed Q Street bridge for any purpose whatever”; 
and without the further instruction that they should consider the 
matter of benefits as if no suggestion with respect to the said bridge 
had ever been made. 

22. The verdict is based in part upon the instruction given to the 
jury that benefits should be assessed by them against the land which 

they “may find will be benefited” by the extension of Q Street. 

13 23. The verdict was returned without an instruction having 
l>een given to the jury as prayed that they should assess 

benefits against such lots, pieces or parcels of land as they should 

find had been benefited, provided, and not unless, they should find 

that thev had actuallv been benefited to the extent of the amount 
« •/ 

of said benefits. 

24. The verdict was returned without an instruction having been 
given to the jury as prayed that they had no right to assess benefits 
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arbitrarly, but must make such assessment where and as they should 
find that an actual enhancement in the market value of the land 
assessed had accrued to it. 

25. The verdict was returned without an instruction having been 
given to the jury as prayed that the burden of proof rested upon the 
petitioners to establish the benefits and extent thereof, if any, result¬ 
ing from the proposal of the contemplated street, and that the pe¬ 
titioners must sustain such burden of proof, as to any lot, piece or 
parcel of land before the jury could make any assessment of l>enefits 
against the same. 

2(5. The verdict was returned without an instruction having been 
given to the jury as prayed that, in assessing benefits, they should 
not consider the proposed street as laid out and completed for all 
the ordinary purposes of a public thoroughfare, but should consider 
whatever enhancement in the market value of the land had accrued 
irom the proposed street. 

27. The verdict, both in awarding damages and in assessing 
l>enefits, is based upon rulings of the trial court that the land 
14 condemned in this proceeding may be for the construction 
of a bridge not on the line of Q Street as provided by Act 
of Congress under which the same was instituted, contrary to the 
construction of the said Act of Congress, drawn in question by the 
exceptant. 

J. J. DARLINGTON. 

a, 

Attorney for Washington Railway and Electric Company. 


Motion to Confirm Verdict. 

Filed February 7, 1913. 

******* 

Now come the Commissioners of the District of Columbia, bv 
their Counsel, and move the Court to ratify and confirm the verdict, 
heretofore and herein, notwithstanding the objection had thereto. 

E. II. THOMAS, 

F. II. SMITH, 

A tt’ys for D. C. 

f 

Opinion of Con ft. 

Filed February 21, 1913. 

******* 

In this case a petition was filed by the Commissioners of the Dis¬ 
trict. of Columbia, for the condemnation of land necessary for the 
widening and extension of Q Street from its terminus east of 28th 
Street to 27th Street, with a width of (50 feet, and from 27th 
15 Street to 23rd Street with a width of 90 feet, upon such lines 
as the Commissioners should deem best for the public interest: 
and for awarding damages and assessment of benefits resulting from 

2—2585a 


WASHINGTON RAILWAY AND ELECTRIC COMPANY VS. 


said extension, as provided for in the act of Congress approved March 
2, 1911, (36 Stat., 979.) 

This act provides that the entire amount found to be due and 
awarded by the jury as damages for land to be condemned 

%J o c 

for said widening and extension, phis the cost and expenses of the 
condemnation proceedings, shall be assessed by the jury as benefits. 

The condemnation proceeding provided for by this act is to be 
had under and in accordance with the provisions of Sub-Chapter 1, 
of Chapter 15, of the Code for this District. The provisions of said 
sub-chapter require the court to cause a jury of live experienced, 
judicious, disinterested men, freeholders in tlie said District, not 
related to any person interested in the proceeding, and not in the 
service or employment of the District of Columbia, or of the United 
States, to be summoned by the Marshal, and to be duly sworn; 
and which jury, after being organized and accepted, and after having 
viewed and examined the land and premises, shall hear and receive 
such evidence as may be ottered or submitted, in the presence of the 
court; and when the hearing is concluded, such jury, or a majority 
of them, shall return to the court, in writing, their verdict, stating 
the amount of damages, and the amount of assessments for benefits. 

Section 491</ provides that the amount found to be due and 
awarded as damages, plus the costs and expenses of of the 

16 proceeding, shall be assessed by the jury as benefits, against 
the lots, pieces, or parcels of land on each side of the street, 

and against all other lots which the jury may Hnd will be benefited 
by the extension, widening, or straightening, of the street, as the 
jury may find said lots, pieces, or parcels of land, will be benefited. 

Under this statute, a jury was selected and sworn; evidence was 
heard, and the cause submitted to them; and they returned a verdict, 
awarding to various owners of land condemned or damaged, $73,- 
880.20, to which they added, $2,282.88 for the costs and expenses 
of the proceeding, making a total, damages, costs, and expenses, of 
$76,162.58. 

They assessed as l>enefits on various pieces of property in the 
vicinity of the proposed extension, a sum equal to the damages, 
costs, and expenses. 

Parties interested or affected by this condemnation proceeding, 
were authorized, by Section 491 h, to file exceptions or objections 
to the said verdict within twenty days after the same was filed, which 
was on January 6, 1913. 

Three parties have availed themselves of this privilege. John 
L. Newbold and Howard Hinkle objected to the verdict, because the 
jury failed to allow them compensation for the least of a certain 
house held by them, and which matter was taken from the considera¬ 
tion of the jury by the court. 

The George A. Fuller Company objected because the verdict is 
contrary to evidence, and contrary to the weight of evidence, and 
contrary to law, and because no damages were awarded to said com¬ 
pany. 

17 The Washington Railway & Electric Company filed twenty- 
seven objections. 
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In the same act of Congress which provides for said condemna¬ 
tion and extension of Q Street, an appropriation of $100,000 was 
made, towards constructing a bridge across Rock Creek on the line 
of Q Street, including the approaches thereto, and the Commission¬ 
ers were authorized to enter into a contract or contracts for the con¬ 
struction of such bridge and its approaches, the total cost not to ex¬ 
ceed $275,000. 

One ot the principal objections raised by the Washington Railway 
& Electric Company, is that the jury of condemnation was influenced 
in assessing benefits by the fact that this bridge was to be built, as 
well as by the fact that the street was to be extended west of Rock 
Creek, as described; and said Company insists that the jury had no 
right to consider the bridge for any purpose, in reaching a con¬ 
clusion as to what land would be benefited by the opening of Q 
Street. 

The instruction which said Company asked for. and which was 
refused, is as follows: 

“The jury are instructed that in assessing benefits, they cannot 
take into consideration the establishment, location, building, or 
opening, of the proposed Q Street bridge, for any purpose whatever; 
but are to consider the matter as if no suggestion with respect thereto 
had ever been made.” 

In refusing this prayer, the court said, 

18 “The bridge is to be connected with the street. You have 
to take it into consideration, in connection with the road.” 

The court also said, in the general instructions to the jury, “There 
is no limit in the case, so far as benefits are concerned, but they must 
be benefits arising from the extension of this street, and not arising 
in any other way.” 

Again the general instructions given, with reference to benefits, 
required the jury to assess benefits against the lots, pieces, or parcels 
of land, on each side of the street to be extended, and against any 
and all other lots, pieces, or parcels of land which the jury may find 
will be benefited by the said extension of the said street; and the 
court also told the jury, that by the extension of the street the jury 
are to understand its establishment, laying out. and completion for 
all of the ordinary purposes of a public highway. 

From this and other explanations in the instructions, it does not 
seem at all probable that the jury failed to understand that benefits 
were to be confined to those that accrued to the various pieces or 
parcels of land by the extension of Q. Street, as contemplated in this 
proceeding. 

In considering such benefits, however. I think the jury had a 
right to consider the proposed grade of the street, and the method 
by which traffic was to be conveyed across Rock Creek; and that the 
jury had a right to assume that the bridge was to be built in accord¬ 
ance with the statute passed at the same time, and specifically 

19 providing an appropriation to commence the work thereon, in 
accordance with such statute. 

In other words, that the benefit to accrue to real estate in the 
vicinity by the extension and opening of Q Street, would be esti¬ 
mated in connection with the fact that a bridge was to be provided 
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bv Congress, and to which the said extension of Q Street was to be 
an approach. Less practical benefit could arise, perhaps, by the 
opening of Q Street, if it was to be opened, on the natural grade, and 
which would require vehicles to pass down into Rock Creek Valley, 
and through the stream, and to rise again on the other shore, than 
would arise if the said extension should end at an appropriate bridge. 

The two things, the bridge and the street, were to be connected, 
the one to l>e paid for by a general appropriation, and the other to 
be paid for by the benefits to he assessed, provided there were bene¬ 
fits equal to the amount of damages, costs and expenses, and pro¬ 
vided such benefits were to accrue to the land on each side of this 
street, and to other lands in the neighborhood, by reason of the 
opening or creation of the street itself as a thoroughfare. The lan¬ 
guage of Section 4DL/ is. “the benefits and advantages thev. v (the 
lots), “may severally receive from the opening, extension, widening, 
or straightening of the street, avenue, road, or highway.” 

I think, therefore, the jury had a right to look at the street as 
if the bridge had been constructed, and the street was being graded 
to form a highway in connection with it: for it must be presumed 
that such a street, in connection with a bridge, would be of 
20 greater l>enefit to the land owners in the vicinity, than such 
a street without a bridge. At the same time, no assessment 
of benefits was to he made on account of the establishment of the 


bridge, but only on account of the opening of the street. 

Another exception taken by the Washington Railway A Electric 
Company, is that “the verdict is based in part upon the instructions 
given to the jury, that by the extension of the street they were to 
understand its establishment, laying out, and completion, for all the 
ordinary purposes of a public highway/’ 

In connection with this objection, the said Company requested 


an instruction, which was refused, and which is as follows 


“In assessing such benefits, the jury shall not consider the pro¬ 
posed street as laid out and completed for the ordinary uses of a 
public thoroughfare: but shall consider whatever enhancement in 
the actual market value of the land has accrued from the said pro¬ 
posed street.” 

I have already quoted the language of the statute which is the 
basis for benefits, namely, the benefits that arise from the opening, 
extension, widening, or straightening, of the street, avenue, road, or 
highway. What the jury should understand from the words of 
this statute, was considered in the case of Columbia Heights Realty 
Company v. Macfarland. 31 Appeals D. C., 127, where the court 
said: 


“Bv extension of the street, the jury was to understand its es- 
tablishment. laying out. and completion, for all ordinary purposes 
of a public highway.” 

In that case also, the jury were instructed to take into con- 
21 sideration the grade of the street, in estimating the benefits. 

Such definition of the statutory words was approved by the 
Court of Appeals, and the case was thereafter appealed to the Su- 



CUNO H. RUDOLPH ET AL., ETC. 


13 


preme Court of the I nited States, and the same definition was ap¬ 
proved by that court, in affirming the judgment. 

Columbia Heights Realty Company v. Rudolph, 217 U. S., 
557. 

The instruction given to the jury in the present case is substan¬ 
tially the same as that given in the case referred to, which was con¬ 
sidered by the Court of Appeals and the Supreme Court of the 
United States, both of those courts agreeing with the construction 
and definition placed upon the words of the statute by this court. . 

I am therefore unable to say that any error was occasioned by the 
refusal of the instruction asked for, and by the granting of the in¬ 
struction complained of. 

Some of the other exceptions of this Company are of a similar 
nature to the two just before mentioned, and will not be more spe¬ 
cifically noticed in this opinion. 

Most of the others relate to the amount of damages awarded, or to 
the amount of benefits assessed. As to these, the court is unable to 
say that the judgment of the jury should l>e disturbed, by reason of 
any fact appearing in the record, and brought to the attention of 
the court at this time. 

The jury in this case was composed of men of experience, 

22 careful business men, well qualified under the statute to per¬ 
form their duties; and the verdict is an evidence that great 

pains were taken, and that their duties were faithfully performed; 
and I cannot disturb the same by reason of the amounts awarded or 
assessed, those amounts being properly ascertained by the judgment 
of the jury from their own view of the premises, as well as upon the 
evidence taken and considered by them. 

There is one other exception, however, of this Company, that 
should be noticed, No. 19. 

It is claimed that no evidence was introduced to the jury at the 
hearing in open court to inform them of the costs and expenses of 
the proceeding, and yet, notwithstanding that, that the jury found 
costs and expenses amounting to $2,282.38. The verdict itemized 
these expenses, the largest item of which is the pay for the services 
of the jury for 38 meetings, amounting to $925. This would show 
that one juror was absent at five meetings, otherwise the item would 
have been $950, as each juror is entitled under the law to $5.00 a 

day. 

In addition to that item, there is a stenographer’s bill of $168.75. 
and expert testimony of seven witnesses, aggregating $993.39. The 
other items are of smaller dimensions, and include court costs and 

advertising. , r 

As to the costs for jury fees, no one else could fix that amount so 
well as the jurors themselves, who no doubt kept a record of the time 
consumed in considering this matter. 

As to the taxable costs, the jury had a right to rely upon 

23 the figures given them by the clerk of the court ; and as to 
the expense of a stenographer, and of procuring expert wit¬ 
nesses, it would no doubt have been better if these items had been 
brought to the attention of the court, in the presence of counsel 
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representing the land owners, so that they might have been con¬ 
sidered. 

At the same time, the jury was authorized and instructed to as- 

•j «. 

certain these costs and expenses, as well as the damages, and the 
court is disposed to rely upon their finding as to the correctness of 
these several items, unless it should appear in some way that the 
items were unreasonable or unfounded in fact. 

The expert testimony was given in the presence of the court, and 
the witnesses named by the jury, and who have been awarded the 
sums set opposite their names, were the witnesses examined in open 
court; and from the knowledge that the court itself has of the char¬ 
acter of the testimony, and of the witnesses, the court is unable to 
say that the costs and expenses are in any respect unreasonable or 
incorrect. 

There seems to be no foundation for the exceptions filed by the 
George A. Fuller Company, who were lessees of certain ground, and 
who had improvements thereon which they are at liberty to remove, 
under the terms of their lease. 

The exception filed by Xewbold and Hinkle complains of an 
instruction that the court gave, with reference to improvements in 
the proposed line of (} Street in Square 1266. The court’s recollec¬ 
tion is that these improvements could also be removed by the 
24 party claiming them, and that no basis for an award in their 
favor was made by the testimony. 

In order that it may appear just what instructions were given to 
the jury, and to enable a reviewing court to judge of the value of the 
exceptions, I will include in this opinion the instructions granted, 
and the charge given to the jury at the time the case was submitted 
to them, in full. 

Instructions Grunted at the Request of Property Owners. 

1. In considering the Washington Railway & Electric Company’s 
property, the jury shall first ascertain the fair market value of the 
part thereof sought to l>e condemned at the time of making their 
award, exclusive of such l>enefits, if any, as have accrued thereto 
from the proposal of the contemplated street, and with reference to 
the most valuable use, or uses, to which the said land can or may 
be lawfully put, either separately or as a part of the entire tract; 
by fair market value is meant, what the pro]>erty would sell for when 
offered for sale by one who is willing but not obliged to sell, to one 
who desires but is not obliged to buy. 

2. In estimating the damages, if any, which may result to any 
structures or improvements located in part iqxm land to be taken 
for the extension of Q Street, the jury shall take into consideration 
the necessary cost of adjusting such structures or improvements 
upon the remaining land of the owners thereof, so as to make 
them available for the uses to which they are now put, and the 
value of such structures or improvements, after being so adjusted, 
as compared with the present value of such structures or improve¬ 
ments for uses. 
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25 3. The several lots, pieces, or parcels of land, to be con¬ 

demned are to be appraised at their fair market value, with 
reference to the most valuable use, or uses, to which they can or may 
be lawfully put, and the market value of said lots, pieces, or parcels 
of land is not limited to the use or uses to which they are now 
applied by the owners thereof, or to their present income from 
such property; and if any of said lots, pieces, or parcels of land, by 
reason of their location, surroundings, natural advantages, or in¬ 
trinsic character, are peculiarly adapted to some particular use, or 
uses, the circumstance, or circumstances, which make up such 
adaptability shall be considered. By fair market value, is meant 
what the property would sell for in cash, or on terms equivalent to 
cash, when offered for sale by one who desires but is not obliged to 
sell, to one who desires but is not obliged to buy. 

4. Tbe jury should consider the opinions of expert witnesses 
examined, and give to them the weight to which the jury may think 
they are fairly entitled. They are not concluded by such evidence, 
however, and may use their own judgment and experience in esti¬ 
mating the benefits and values. 


5. The jury is instructed, that in determining the amount of the 
damages to be awarded to, or of the benefits to be assessed against, 
the owners of any land affected by the proposed extension of Q 
Street, it is their duty not to allow the question whether the benefits 
they shall assess shall equal the damages they shall award, to in¬ 
fluence or control their action to any extent whatever. It would be 
an act of injustice and wrong to any owner, and a violation 
2(> of their oath as jurors, to diminish to any extent the damages 
to which they shall believe from the evidence he is fairly 
and justly entitled, or to increase to any extent the benefits assessed 
beyond what they shall believe from the evidence to be the benefits 
which his land will actually derive from the extension of the street. 


for the purpose of making the total award of damages and of 
benefits equal to each other. 


Instruction* Given at the Request of the District. 


1. The jury are instructed that the entire amount found to be 
due and awarded as damages for and in respect of the land to be con¬ 
demned for the extension of Q Street, for which this proceeding has 
been instituted, plus the costs and expenses of this proceeding, shall 
be assessed by the jury as benefits, and to the extent of such benefits 
against the lots, pieces, or parcels of land which the jury may find 
will be benefited bv the said extension of said street, as the jury 
may find said lots, pieces, or parcels of land will be benefited; and 
in determining the amount to be assessed against such lots, pieces, or 
parcels of land, the jury shall take into consideration the respective 
situations and topographical conditions of said lots, pieces, or parcels 
of land, and the benefit and advantages they may severally receive 
from the said extension of the said street. By the extension of the 
street, the jury are to understand its establishment, laying out. 
and completion, for all of the ordinary purposes of a public high¬ 
way. 
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: 1. The jury are instructed that in estimating the benefits, if any, 
which may result to any piece or parcel of land by reason of the 
extension of Q Street, for which this proceeding has been 
27 instituted, they are not restricted to a consideration of the 
benefits which will result to any piece or parcel of land with 
reference to the particular use to which it is now put; but should 
consider the benefits with reference to the most advantageous use 
to which the property could be put when the street is open. 

3. The jury are instructed to return no award in respect to the 
improvements located within the proposed line of Q Street in Square 
1206. 

In addition to these requests for instructions granted, the court 
said: 

•*()f course, you gentlemen are to take into consideration the 
situation of this property, from your own view of it, and from 
your own experience and your own judgment, in connection with 
the testimony which you have heard in the case here. 

You are. of course, to sit as judges in regard to this matter. The 
law makes you arbitrators in one sense. You hear the testimony 
to help you, hut you are to be the absolute judges of what the 
damages are, and where they are. As 1 have already said, you are 
to pay no attention to damages in assessing benefits, and you are 
to pay no attention to benefits in awarding damages. It would lx 1 
useless to say that the damages are $10,000. and that the lands 
around have been benefited $20,000. We would not know what to 
do with the $20,000 when it was collected. 


The only question is. that you should not assess more benefits 
than damages, under the instructions given. In estimating them, 
you are to keep them entirely separate, although one piece of land 
may be both damaged and benefited. 

You are not concluded, as T have said, by the evidence, 
28 and yet you should give it such consideration and weight 
as you think it is entitled to. There may l>e some opinion 
given which strikes you as being valuable, and another opinion 
which you may think does not show the exercise of proper care and 
judgment. You are to be the sole judges of that, and. as I have 
said, are virtually arbitrators between the land owners, who are 
going to be damaged and lienefited. and the Government, which is 
asking for this improvement in the interest of the whole community. 

Congress has determined that it must be paid for; that is, that 
the damages found are to be paid for by the benefits to be assessed. 
There is no limit in the case, so far as benefits are concerned, but 
they must be benefits arising from the extension of this street, and 
not arising in any other way. If you find that the lands on one side 
of the street are to be damaged by the placing of the street, of 
course the owners are to he awarded damages therefor. That is a 
question for you to consider in making up your verdict.” 

In the light of these instructions, and from mv own recollection 
of the testimony, and the arguments of counsel at the hearing, I 
am disposed to overrule all the exceptions that have been filed to 
this verdict, and to grant the motion made on behalf of the Dis¬ 
trict Commissioners, to confirm the verdict as a whole. 


JOB BARNARD, Justice, 
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Decree. 

Filed February 21, 1913. 


This cause coming on to be heard on the exceptions of John L. 
Newbold, Howard Hinkle, and the George A. Fuller Company, and 
The Washington Railway and Electric Company to the verdict and 
award of the jury liled herein on the (5th day of January 1913 and 
the motion of the Commissioners of the District of Columbia to 
ratify and confirm the said verdict notwithstanding the objections 
liled thereto, was argued by counsel and submitted to the Court. 
Thereupon it is by tbe Court this 21st day of February 1913. ad- 
judged, ordered and decreed that said exceptions and objections, and 
all objections to said verdict be and the same are hereby overruled, 
and that the said verdict be and the same is hereby finally ratified 
and confirmed. 

JOB BARNARD, Justice. 

And the Washington Railway and Electric Company notes an 
exception and an appeal in open court from the foregoing decree, 
and prays the court to fix the penalty of a supersedeas bond, which 
application is now over-ruled, and an exception noted and the 
penalty of cost bond on the said appeal is hereby fixed at the sum 
of One hundred ($100) dollars, this 21st dav of February, A. D. 
1913. 

JOB BARNARD. Justice. 


Memoranda. 


March 12. 1913.—Appeal Bond approved and filed. 

March 31, 1913.—Time to file and submit bill of exceptions ex¬ 
tended to and including the 15th day of April, 1913; also time to 
file transcript of record extended to and including the 30th day of 
April, 1913. 

April 14, 1913.—Time for settling bill of exceptions further ex¬ 
tended to and including the 30th day of April, 1913. 

April 25, 1913.—Time to settle bill of exceptions and to file 
transcript of record further extended to and including the 5th dav 
of May, 1913. 

31 Assignment of Errors. 

Filed April 25, 1913. 

****** * 

The Washington Railway and Electric Company assigns for review 
on its appeal in the above entitled cause the following particulars in 
which the Court erred: 

1. In holding that land could be condemned under the Act of 
Congress approved March 2, 1911, for a construction of a bridge on 
3—2585a 
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the lines shown upon the plat filed with the petition, and not on the 
line of Q Street. 

2. In holding that benefits accruing from the construction of the 
bridge authorized by the Act of March 2, 1911, could be assessed in 
this proceeding. 

3. In holding that benefits accruing from the construction of the 
bridge shown on the plat filed with the petition in this proceeding, 
not authorized by law, could be assessed. 

4. In holding that the jury could determine the amount of the 
costs and expenses of this proceeding, with no evidence before it 
upon which to base a finding in that regard. 

5. In holding that the stenographers charges and expert witness 
fees were proper items for the consideration of 11 le jury in determin¬ 
ing the amount of the costs and expenses of the proceeding. 

(i. Severally, in holding that by the proposed extension of Q 
Street the jury were t<> understand its establishment, paying 
32 out and completion for all the ordinary purposes of a public 
highway, and in the admission of evidence upon that theory, 
instead of limiting the jury in their assessment of benefits to such 
enhancement in value as had actually accrued and attached at the 
time of returning their verdict, and in refusing the Washington 
Railway and Electric Company’s seventh prayer, upon this point. 

7. Severally, in admitting testimony as to benefits based upon the 
opinions of witnesses as to values which may or will attach when the 
street and bridge are both completed, instructing the jury to assess 
benefits upon that theory, and refusing them to limit their assessment 
of benefits to such as had attached at the time of their verdict. 

«S. In overruling the objection that, to allow an assessment of bene¬ 
fits accruing from the extension of Q Street without a showing that 
such extension would in fact be made, was a deprivation of property 
without due process of law. a taking of private property without com¬ 
pensation. null and void. 

9. In overruling the motion to strike out on the ground that it was 

hearsay the testimony of the witness Sullivan that he “understood 
« %> 

from the people” than ten cents a load was being paid for dumping 
dirt in the old Cunningham property. 

10. In overruling the motion to strike out the testimony of the 
witness Pillsbury, upon his statement that the entire benefit esti¬ 
mated by him would come from the building of the proposed bridge, 

the bridge not being authorized by law. 

33 11. In overruling, severally, the motions to strike out the 

testimony of the witnesses Totten, Henderson and Birney that 
property on the east side of Rock Creek would not be benefited, and 
that property on the west side of Rock Creek would not be benefited, 
by the extension and widening of Q Street and building of the pro¬ 
posed bridge, the said witnesses not having qualified as experts. 

12. In overruling the motions to strike out the testimony of the 
witnesses Totten and Henderson that it is proposed by the Parking 
Commission to lay out the valley of Rock Creek as a park. 

13. In instructing the jury that the entire amount found to be 
due and awarded as damages for and in respect of the land to be 
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condemned, plus the costs and expenses of the proceeding, should 
be assessed bv them as benefits. 

14. In instructing the jury to include the costs and expenses in 
the total amount of their assessment of benefits, without evidence 
having been submitted to them as to the amount of the costs and 
expenses. 

15. Severally, in refusing to instruct the jury as requested by the 
Washington Kailway and Electric Company’s third and fourth pray¬ 
ers that, in assessing l>enefits. they could not take into consideration 
the establishment, location, building or opening of the proposed Q 
Street bridge for any purpose whatever, and that they should con¬ 
sider the matter as if no suggestion in respect thereto had been made. 

10. In refusing to instruct the jury as requested by the Washing¬ 
ton Railway and Electric Company’s sixth prayer, that the burden 
of proof rested upon the petitioners to establish the benefits 
34 and the extent thereof. 

17. Severally, in overruling each of the separate and sev¬ 
eral objections and exceptions filed by the Washington Railway and 
Electric Company to the verdict of the jury, and in overruling its 
motion to vacate the same. 

IS. Tn overruling the application of the Washington Railway and 
Electric Companv to fix the penaltv of a supersedeas bond. 

.7. J. DARLINGTON. 

W. C. SULLIVAN. 

Att’ys for Wash. Ry. & Elec. Co. 


Designation of Record. 

Filed April 25, 1913. 

* * * * * * * 

It is hereby stipulated and agreed by and between the parties to 
the appeal of the Washington Railway and Electric Company in the 
above entitled cause, that the original petition and verdict may be 
presented by either party upon any hearing of such appeal, and any 
and all portions which the said parties, or either of them, may deem 
material, either of the said petition or verdict, or both, may be used 
at any hearing of such appeal; and that the following designated 
portions of the record in the above entitled cause, together with the 
bill of exceptions, shall constitute the transcript of record for the 
purposes of the said appeal of the Washington Railway and Electric 
Company herein, namely: 

35 1. Pages 1, 2. lines 17 to 34. inclusive, of page 3, pages 7 

and 8 of the original petition, together with the plat filed 
therewith. 

2. Memorandum of order and proofs of publication, and of order 
accepting and directing jury. 

3. Pages 1 and 2 of the verdict, so much of the verdict as awards 
damages to the Washington Railway and Electric Company, as set 
out on sheet 1 of Schedule 1. the report of the jury as to expenses, 
set out on sheet 6 of Schedule No. 1, and the assessments of benefits 
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against the Washington Railway and Electric* Company as set out on 
sheet 1 of Schedule No. 2. both said schedules No-. 1 and 2 accom¬ 
panying the verdict. 

4. Objections and exceptions to verdict and motion to vacate same, 
filed by the Washington Railway and Electric Company. 

5. Motion to confirm verdict notwithstanding exceptions. 

6. Opinion of Barnard. J.. filed February 21. 1913. 

7. Decree overruling exceptions, confirming verdict, noting ap¬ 
peal, etc. 

8. Memorandum showing approval and filing of appeal bond. 

0. Assignment of Errors. 

10. Memorandum of making bill of exceptions part of record. 

11. Memorandum showing time dulv extended from time to 
time for settling bill of exceptions and filing transcript of 

36 record. 

12. This stipulation. 

E. II. THOMAS. 

J. F. SMITH, 

Atfys for D. C. 

J. J. DARLINGTON. 

W. C. SULLIVAN, 

Atfys for Wash . Ri/. & Elec. Co. 

May 2. 1913.—Time for settling bill of exceptions and for filing 
transcript of record further extended to and including the 19th day 
of May, 1913. 

May 19. 1913.—Time for settling and filing bill of exceptions and 
filing transcript of record further extended to and including the 19th 
dav of .Tune. 1913. 

t 

June 16. 1913.—Time for settling and filing bill of exceptions and 
for filing transcript of record further extended to and including the 
19th day of August. 1913. 


Supreme Court of the District of Columbia. 

Friday, August ftth. 1913. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Barnard. 

* * * * * * * 

37 Now comes here the Washington Railway tfc Electric Com- 

panv. bv its Attornevs, and tenders to the Court here its 
bill of exceptions taken during the trial of this cause and prays that 
the same he signed and made part of the record, now for then, which 
is accordingly done. 
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United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
37, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 989, District Court Docket, en¬ 
titled “In re: The Extension of Q Street. Northwest, in the District 
of Columbia, as the same remains upon the files and of record in said 
Court. 

Tn testimony whereof. T hereunto subscribe mv name and affix the 
• • 

seal of said Court, at the City of Washington, in said District, this 
13th day of August. 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By FRED. C. O'CONNELL, 

Assist an t Clerk. 
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In the Supreme Court of the District of Columbia. 

No. 969. Dis. Docket. 


Tn 


re Condemnation of Land 


for Extension of Q Street. 


Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 25th day of January. A. D. 1912, before Mr. Justice Barnard 
and a jury of five persons which had theretofore been impanelled by 
the Court, James F. Smith. Esq., appearing for the petitioners, and 
various counsel appearing for the property owners, including Joseph 
J. Darlington and W. C. Sullivan. Esqs.. for the Washington Rail¬ 
way and Electric Company: and the cause thereupon proceeded to 
trial on the said 25th day of January, A. D. 1912. and the trial was 
concluded on the 13th dav of June. A. D. 1912. when the cause was 

t ' * 

submitted to the jury. 

And thereupon, to maintain the issues upon their part joined, the 
petitioners offered evidence by the hereinafter names witnesses tend¬ 
ing to prove as follows: 

J. D. Burch testified that he was Assistant Engineer in the Sur¬ 
veyor’s Office of the District of Columbia, and he identified the plat 
filed with the petition, which plat is hereby made a part of this bill 
of exceptions, showing the land described in the petition and some 
of the surrounding territory; and, upon cross examination, he fur¬ 
ther testified that he did not know what it was proposed to do with 
that portion of Q Street running westerwardly between 23rd Street 







22 


WASHINGTON RAILWAY AND ELECTRIC COMPANY VS. 


and Rock Creek; that it was not used as part of Q Street in 
40 planning the extension of that street simply because it was 
poor ground and it was more desirable to come around the 
other wav: that he believes it was surveyed on the ground and was 
found to fit the bridge proposition better, and that they acted on the 
theory that they had a right to disregard Q Street west of 23rd Street, 
as it now runs: and on re-direct examination, he further testified 
that the said plat so prepared was prepared from actual surveys on 
the ground, located by the Engineer of Bridges and by Mr. Ballen- 
ger. of the Surveyor’s Office: and. thereupon the witness testified 
that the lines of the proposed extension as shown on the said plat 
had been determined by the Commissioners of the District of Co¬ 
lumbia. to which testimony the Washington Railway and Electric 
Company, by its counsel, objected on the ground that the record of 
such determination was the only proper evidence thereof, whereupon 
the petitioners undertook to produce such record, and thereupon, 
subject to the production of the said record the objection was with¬ 
drawn. but the record was not produced. 


T jiomas C. .T. Bailey, Jr., testified that he was Engineer of Bridges 
for the District of Columbia, had charge of the engineering part of 
the construction of the Q Street Bridge and its approaches, includ¬ 
ing the extension of Q Street: that the land upon which the abut¬ 
ments of the proposed bridge will rest does not now belong to the 
United States, but to the Washington Railway and Electric Com¬ 
pany. that the elevation of the bridge at the west end. above the pres¬ 
ent level of the ground, will be from twelve to thirteen feet, which 
is the lowest elevation of the proposed street above the property of 
the Washington Railway and Electric Company and the highest 
elevation above its property is seventeen feet; t- the western 
41 abutments of the bridge will rest on it — twelve feet above 
the present level of the ground: that the street and bridge 
were planned on the lines shown instead of extending Q Street in 
accordance with the present lines of said Q Street, west of 23rd 
Street, because it was considered inadvisable, on account of appear¬ 
ances. to put a reverse curve in Q Street, and also because it would 
make the bridge come at an angle with the stream and valley, which 
would make what the Engineer Commissioner considers an ugly 
structure; that in the lower part of the valley crossing Rock Creek 
the height of the deck of the bridge would be do feet above the sur¬ 
face of the ground, and that this point is about one hundred and 
seventy-five feet distant from the twelve-foot elevation at the west 
abutment. 

And thereupon various witnesses called by the petitioners gave evi¬ 
dence tending to prove the values of the lands proposed to be con¬ 
demned and the benefits which will accrue from the completion and 
opening of the bridge and street, to all of which testimony relating 
to values and benefits, and each and every part thereof, the Wash¬ 
ington Railway and Electric Company, by its counsel, then and there 
severally and separately objected, and moved the court to strike out 
the said testimony, on the grounds: (1) That the said opinions were 



CtTNO H. RUDOLPH ET At., ETC. 


23 


based in part upon the construction of the bridge shown on the plat 
filed with the petition, instead of a bridge projected in the line of 
Q Street. the bridge shown on the said plat not being authorized by 

law and there being no authority of law whatever for the construe- 

« t «- # 

tion of any bridge ex<'e|>t in the line of Q Street. (2) That there is 
no authority for the assessment of benefits accruing from the con¬ 
struction of any bridge, even one erected in strict accordance with 
the provisions of the statute, (3) That said opinions were 

42 based in part upon benefits which would accrue when the pro¬ 
posed extension of Q Street and the bridge should l>oth be 

completed, instead of being based upon the benefits accruing at the 
time of ihe verdict from tlie propositi to extend Q Street. (4) That 
said opinions were based upon benefits to accrue when the bridge and 
street are established, erected, completed and opened to traffic, in¬ 
stead of those accruing at the time of the verdict from the proposal 
to establish, erect, complete and open the bridge and street, and (5) 
That there was no assurance that the street would ever he opened 
and no showing from which the jury could find that it ever would 
he opened, without which showing the assessment of benefits from 
the opening of the street was illegal, a deprivation of property with¬ 
out due process of law. a taking without compensation, null and void: 
which objections and motions were each and every one of them 
separately and severally overruled by the court, and to which sepa¬ 
rate and several rulings of the court then the said objections and mo¬ 
tions the Washington Railway and Electric Company, by its counsel, 
duly, separately and severally objected. 

During the examination of the several witnesses produced by the 
petitioners, who testified as to their opinions concerning values and 
benefits as aforesaid, the following, at various stages of their ex¬ 
amination, occurred: 

The Witness Lawrence O. Mallery testified in chief that the 
land of the Washington Railway and Electric Company proposed 
to be condemned was worth twenty cents per square foot and that 
the portion of its tract remaining for a depth of 120 feet on both 
sides of the proposed street from the western end of the bridge to the 
point where its land will be above the grade of the new street will be 
l>enefited twenty cents per square foot, and for the same depth so 
much of the land on both sides of the street as is on or above the 
grade of the proposed street will be benefited thirty cents per 

43 square foot; upon cross examination, he further testified that 
the l>enefits which, in his opinion, would accrue to the land 

and premises, would come from the construction and opening of 
both the bridge and street, and thereupon the witness was asked 
whether the same benefits would in his opinion accrue, if the bridge 
did not cross at the point shown on the plat filed with the petition, 
but, instead, crossed Rock Creek in the line of Q Street as it now 
extends running westwardlv from 23rd Street; to which question 
the petitioners objected, and the objection was sustained by the court, 
to which action of the court the Washington Railway and Electric 
Company, by its counsel, then and there duly objected. 
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Thereupon the witness further testified that his opinions as to 
benefits was based upon the establishment and opening of an im¬ 
proved street; that if the street ran down there without the bridge 
it would not make it worth any more, that he had in mind a street 
open for public uses as streets are opened by the District, and im¬ 
proved like other streets, but he was not counting on water mains, 
sewers and things like that, because that is a special assessment and 
comes back on the property, hut he was counting on all being done 
that comes out of the general tax fund, including a street improved 
and paved, everything except water mains and sewers, though he did 
not believe the proj>erty could l>e sold to build houses upon unless 
there were sowers, water mains and gas lights there, and his opinion 
as to benefits was based upon the value of the property for build¬ 
ing houses upon and selling them. And thereupon the Washington 
Railway and Electric Company, by its counsel, moved the court as 
aforesaid to strike out the testimony of the said witness, upon the 
grounds already stated, which motion was overruled, to which ruling 
of the court the Washington Railwi 
counsel, then and there objected. 


iv and Electric Company, by it*’ 


44 During the examination of the witness Harold E. Doyle, 
also called on behalf of the petitioners, lie testified that the 

land of the Washington Railway and Electric Company proposed 
to he taken was worth twenty-five cents per square foot, that the por¬ 
tion of the tract remaining and below the grade of the new street 
would be benefited fifteen cents per square foot, for a depth of 100 
feet on each side of the new street, by the proposed extension; that 
for a like depth on each side of the street, so much of the land as is 
on or above the grade of the new street will be benefited twenty-five 
cents per square foot: that the remainder of the railway company’s 
land to the north will he benefited five cents per square foot, and, 
upon cross examination, he further testified that the increased value 
would come from building small houses which he considered the 
most valuable use to which the property could he put, with Q Street 
opened; that he did not know just how to answer the question 
whether he thought it more valuable for building houses than for 
an industrial enterprise requiring a large body of land in the heart 
of the city, that a large tract like this for a particular purpose is 
desirable, and is just like the baseball park, which sold around fifty 
cents a foot and was worth that for that purpose, but could not have 
been subdivided and sold in lots for that much; that he thought as 
good a price could be gotten for this land for residential as for rail¬ 
road purposes, but he had no special knowledge about buying prop¬ 
erty for railroads, although he had bought several tracts for the Capi¬ 
tal Traction Company; that there would be no advantage and would 
probably l>e a damage, for railroad or industrial purposes, in running 
the street through the property; that in estimating benefits he con¬ 
sidered the street as opened as a thoroughfare, one that could be 
traveled over, for public use. macadamised or something like 

45 that, not necessarily lighted, that the cost of the improve¬ 
ments would be comparatively small, of such small import- 





CtTNO IT. RUDOLPH ET AL., ETC. 


25 


ance that he could not figure them and he was assuming it would 
he eventually opened and have the facilities usual for houses, of 
water and light, that he did not assume that the street was to be 
simply opened and that there were not going to be any lights, any 
pavements, or any water mains, and in that ease he would not give 
it the same value of course. 

On re-direct examination he further testified that he could not say 
that the property would bring more money with Q Street through, 
divided by Q Street, than it would as an entirety, for any purpose; 
that, as a rule, in any tract of ground, you can dedicate streets, sell 
off lots and about double your money; and, if the buildings do not 
cover the proposed street the company would have as much left as 
it is covering now, undoubtedly, according to the plat, and it could 
build its plant south of the proposed street, whereupon the Wash¬ 
ington Railway ifc Electric Company objected to the testimony of 
the witness as to what the company could do with its property, and 
moved the court to strike out such testimony, on the ground that the 
witness was not an expert in railroads, which objection and motion 
the Court thereupon overruled. 

And the witness further testified that, from his experience as a 
real estate man, the railway property would undoubtedly sell best 
with the street through there, for any purpose, considered as unim¬ 
proved and absolutely barren ground; that he could not imagine any 
purpose that would require a larger area than can he obtained on 
either side of the proposed street, but if it were absolutely necessary 
to have the property intact, with no street through, it would make 
a difference. 

4fi Thereupon the Washington Railway <fc Electric Company 

moved the court to strike out the testimony of this witness 
as to values and benefits, upon each of the grounds above stated, 
which motion was overruled, and to which action of the court the 
Washington Railway and Electric Company then aiyl there objected. 

During the direct examination of the witness William M. Ter¬ 
rell, likewise called on behalf of the petitioners, he testified that the 
land of the Washington Railway & Electric Company proposed to be 
taken was worth 25 cents per square foot. He was thereupon asked 
to state what benefits in his /judgment, “will result to the adjacent 
or other property bv reason of the extension of Q Street,” to which 
question the Washington Railway ct Electric Company, by its coun¬ 
sel, then and there objected, on the ground that the question did 
not limit the witness to l>enefits accruing merely from the extension 
of Q Street, but permitted him to give his opinion as to benefits 
, including the construction of the bridge, and upon each of the 
grounds above stated, which objection was overruled by the court, 
to which ruling of the court the Washington Railway & Electric 
Company, by its counsel, then and there objected. The witness 
thereupon further testified that, with the street through, there will 
be 540 lineal feet of street through the railroad property running 
westwardly from the western end of the bridge 440 feet of which is 
high ground, on or above the grade of the new street and 100 feet 

4—2585a 
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below that grade; that, on both sides of the street, for a depth of 
100 feet, the land remaining will be benelited 60 cents per square 
foot. On cross examination, this witness further testified that he 
could not state the value of the propery for railroad purposes, as he 
had never had anything to do with buying or selling property for 
such uses, or buying or selling as large a piece of property as this, 
except for rights of way, and then only by aggregating the total 
area of the various tracts acquired; that he did not know anything 
about the value of the property for its present purposes, 

47 whether it was worth liftv cents, a dollar or ten cents a foot: 
that the benefits estimated by him are upon the basis of real 

estate development, building six or eight room houses selling for 
$5,000 or $5,500, and are based upon the assumption that the pro¬ 
posed street will be opened, actually constructed, and will go through, 
and that the bridge will also be built and opened; and that the street 
will be improved for the purposes of travel as an ordinary street is, 
but not including water mains, gas lights or sewers. 

And thereupon the following question was put to the witness: 

“Suppose the bridge is not built at the point indicated on the 
plat filed with the petition but is built in the line of Q Street as it 
now exists, west of 23rd Street crossing the creek, so that the bridge 
stops on the west side of the creek, and Q Street stops south of the 
bridge on the east side of the creek, with no connection between them, 
would there be any benelit then ”? 

To which question the petitioners, by their counsel, then and 
there objected, and the court sustained the said objection, to which 
ruling of the court the Washington Railway and Electric Company 
t>v its counsel then and there objected. 

And thereupon, on the direct examination of the witness John 1). 
Sullivan, also called on behalf of the petitioners, he testilied that 
the land of the Washington Railway and Electric Company proposed 
to be taken was worth twenty-five cents per square foot. He was 
then asked: “Have you given any consideration to the benefits, if 
any, which will result to the remainder of the railroad property by 
reason of this extension? 

To which question the Washington Railway and Electric Com¬ 
pany, by its counsel, then and there duly objected on the ground 
that the question did not limit the witness to benefits accruing merely 
from the extension of Q Street, but permitted him to give his 
opinion as to benefits including the construction of the bridge, 

48 and upon each of the other grounds above stated; which ob¬ 
jection was overruled by the court. The witness thereupon 

testified that portions of the tract of the Washington Railway and 
Electric Company remaining would he benefited 25 cents per square 
foot, for a depth of 100 feet on both sides of the street and 5 cebts 
per square foot throughout the balance of the tract. 

Thereupon the witness further testified, on cross examination, 
that he did not think the question whether ground is natural or 
made ground affects the value at all, and being asked: “How far, if 
at all, did you take that into consideration in determining the bene- 
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fits that will come to this propeprty in question”, he replied, “To 
tell the truth, it made a kind of impression on my mind that it 
ought to help from just what is going on in the neighborhood at 
the present moment. In front of this place is the old Cunningham 
property, which T was interested in at one time, and it must be 65 


feet below the street, and as I understand there is being paid ten 
cents a load for allowing them to put dirt in.” And being then asked 
where he learned this, the witness replied. “I understood it from the 
people, l do not want to tell secrets.” And thereupon the Washing¬ 
ton Railway and Electric Company, by its counsel, moved the court 
to strike out the testimony of the witness that he understands there 
is being paid ten cents a load for allowing them to put dirt in. on 
the ground that it is hearsay, which objection the court thereupon 
overruled, saying: “Of course it would not l)e competent testimony 
of the fact, but T do not see any harm to let it remain in the record.” 

Thereupon the witness further testified that he had had no ex¬ 


perience in selling property for railroad purposes, but had in conjunc¬ 
tion with other brokers been connected with the sale of property to 
railroad companies, though not for such uses as that to which this 
property is put, and he knows nothing alxnit that; that the 
46 benefits testified to by him will not accrue if the street is 
never opened, simply from the fact that the government takes 
title to the land, but will accrue as soon as it is known that the 
street is to go through, regardless of improvements, without sewers, 
water or anything else, when it is known that the street will go 
through and the bridge will be built. 

And thereupon the Washington Railway and Electric Company, 
by its counsel, moved the court as aforesaid to strike out the testi¬ 


mony of the said witness as to values and benefits, upon each of the 
grounds above stated, which motion was overruled, and to which 


ruling of the court the Washington Railway and Electric Company 
then and there objected as aforesaid. 


During the examination of the witness Edward IT. Pillsihry, 
called on behalf of the ]>etitioners, he testified that the land proposed 
to be taken from the Washington Railway and Electric Company 
was worth fifteen to twenty cents per square foot : that he did not 
know what was the most advantageous use to which the property 
could be put in its present condition, but he knew of no more ad¬ 
vantageous use than the present one: that he had never bought or 
sold property for railroad purposes, but had purchased some for 
large industrial purposes, but never anywhere near as large as this 
tract: that portions of the railway tract remaining 100 feet deep 
on each side of the new street would be worth 50 cents per square 
foot; and that the entire benefit testified to by him will come from 
the building of the bridge, and will accrue after the street is there 
and the bridge built. And thereupon the Washington Railway and 
Electric Company, by its counsel, moved the court on the grounds 
aforesaid to strike out the testimony of the said witness as to values 
and benefits, which motion the court overruled, to which action of 
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I he court the Washington Railway and Electric Company, by its 
counsel, then and there duly objected. 

50 Thereupon the Washington Railway and Electric Com¬ 

pany by its counsel moved the court severally and separately 
to strike out the testimony as to values and benefits upon the separate 
and several grounds aforesaid and particularly upon the ground 
that there was no authority of law for the condemnation of the 
land or the assessment of benefits for or in connection with a bridge 
on the lines shown on the plat filed with the petition, or for the 
assessment of l>enefits from the construction of that bridge or any 
bridge, which motion the court then and there overruled, and to 
which ruling of the court the Washington Railway and Electritc 
Company by its counsel then and there objected. 

And thereupon the petitioners announced their case closed. 

Thereupon various property owners other than the Washington 
Railway and Electric Company, to maintain the issues upon their 
part joined, gave testimony by the following named witnesses, tend¬ 
ing to prove as follows: 


George Oakley Totten, Jr., testified that be owned three lots 
nearest the corner of 23rd Street, on Q Streets, was architect for the 
large residence going up on the diagonal corner, and represented the 
owner of that property; that though the bridge is a splendid im¬ 
provement. it will shut off his view, opens up direct access to a 
cemeterv across the creek, and he cannot see how in any wav the 
property on the east side of the creek can l»e enhanced in value by 
the erection of the bridge: that he testified both as an owner and 
and architect: he had studied in Columbia University, New York, 
and in many cities, had traveled through Europe, and had practised 
his profession for ten years: that he had spent twenty years studying 
city planning; that the bridge would Ik? an advantage to George¬ 
town there was no doimt; that there was nothing to gain by going 
to Georgetown over the proposed bridge, it is entirely un- 
51 necessary, P Street could l>e diverted to the northwest to 
connect with Q Street: that there should be a bridge across 
the creek, but it should he more nearly half wav between Q Street 
and P Street: that he knows nothing about the value of property in 
Georgetown or anything of that sort: that he had never been en¬ 
gaged in the real estate business, that if Rock Creek is opened as a 
park it would he very much handsomer and his property would 
he more valuable than to have the street right in front of him; that 
the bridge is a detriment and not a l>enefit to his property and to 
the property on the east side of the creek: that it is proposed by the 
Parking Commission to lay out the valley of Rock Creek as a park; 
and thereupon the Washington Railway and Electric Company, by 
its counsel, duly objected to the witness’ statement of what is 
proposed by the Parking Commission, and moved and courts to 
strike out tlie said statement, on the ground that it was hearsay testi¬ 
mony, and purely speculative, which objection and motion the court 
overruled, to which ruling of the court the Washington Railway 
and Electric Company, by its counsel, then and there objected. 

And thereupon the Washington Railway and Electric Company, 
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by its counsel, moved the court to strike out the testimony of this 
witness as to benefits west of Rock Creek and the absence of benefits 
east of Rock Creek, on the ground that the witness had not quali¬ 
fied himself to testify as to real estate values, or to give testimony 
as to damages or benefits, and had not shown that he possessed quali¬ 
fications for forming reliable or dependable opinions as to values 
of real estate and more particularly as to benefits to accrue from 
improvements not yet made, either as to his own property or as to 
(lie property of other people, which motion the court thereupon over¬ 
ruled. to which ruling of the court the Washington Railway and 
Electric Company, by its counsel,- 

52 Lieutenant Robert Henderson testified that he owned a 
lot on the corner of 23rd Street and Q Street, 

that he bought the house and lot several years ago as 
a home, paid $8,500 for it, that Mr. Totten has expressed 
his views to a great extent about the opening of that street to traffic, 
it will certainly be a detriment to his property to a certain extent 
when used for private homes such as he has in view, and as he 
understands if the bridge does not go through there there will be 
an entrance parkway and it would be much better for his purposes; 
and thereupon the Washington Railway and Electric Company, by 
its counsel, dulv and severally moved to strike out the testimony 

« V * 

of the witness upon the several grounds already stated in connection 
with the testimony of the witness Totten, and the said motions were 
thereupon by the court overruled, to which action of the court the 
Washington Railway and Electric Company, bv its counsel, then 
and there duly objected. 

Arthur A. Birney testified that he is the owner of Lot 23 in 
Block 2510, resides there, and has done so since 1890, that, during 
all that period, there has been more or less agitation concerning 
the treatment of Rock Creek and the possible building of the bridge, 
and he has given the subject a great deal of consideration; that there 
will be little or no benefit on the east side of Rock Creek, the im¬ 
provement of the property on the west side will be necessary to make 
it attractive for any use of the people on the east side, and that 
improvement may never come; that the bridge will be more or less 
undesirable to the property on the east side; and that property on 
the west side will necessarily be largely benefited; that as to the 
values in dollars and cents on the west side of the Creek he does 
not pretend to know at all. has a general idea, only such idea as any 
citizen might have, and all that property to the west of the creek 
would be very largely benefited, and. if he owned the prop- 

53 erty, should regard it as largely enhanced in value; and that 
he had never been engaged in the real estate business; and 

thereupon the Washington Railway and Electric Company, by its 
counsel, moved the court to strike out the testimony of the witness 
that all property to the west of the creek would be benefited on the 
ground that the witness had not so qualified to entitle him to testify 
to benefits to property of others, or to the absence of benefits to his 
own property; and upon the further grounds that there is no au¬ 
thority for assessing benefits accruing from the construction of the 
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bridge, and that the bridge proposed to be constructed is not au¬ 
thorized by law; which motion was thereupon by the court overruled, 
to which action on the part of the court the Washington Railway 
and Electric Company, by its counsel, then and there duly objected. 


Thereupon, to maintain the issues upon its part joined, the 
Washington Railway and Electric Company gave evidence tending 
to prove that industrial uses such as the one for which it is now 
used, is the best and most advantageous use to which its tract can 
be put: that the portion of its tract which it is proposed to condemn 
is worth fortv to seventv-five cents a foot; that this tract is the 

i t. 

only one that can be found on the lines of the railway company, 
of its size or large enough to answer the needs of the company; 
that, with Q Street put through on the lines proposed, the portion 
of the tract between P and Q Streets would not be sufficient 

54 to more than accommodate its immediately present needs; 
that, by the extension proposed, a small portion to the west 

end of the tract will be benefited and the balance of the tract 
seriously damaged and there will be a net damage to land values, 
over and alnwe the value of the strip of land taken, of from $70,000 
to $100,000: that, with the extension made, the portion of the 
tract to the north of that strip will lx? absolutely unavailable, be¬ 
cause it will be inaccessible from the tracks laid on P Street and 
from that portion of the tract south of Q Street, because of the new 
street being interposed between, and will be equally inaccessible 
from the new street because of the difference in grade; that the 
tract left south of the extension would l>e practically unavailable 
for railway purposes except for a short period of time; that the 
company needs from ten to twelve acres to accommodate its present 
needs, and the natural growth and development for the next few 
years: that the railway tract is well adapted for the purposes for 
which it is now used, railway repair shops, with possibilities for 
future extension, and such possibilities for extension are essential, 
there should he enough# property to take care with increased equip¬ 
ment for future growth which is bound to come, provision should 
be made for twenty or twentv-five vears* growth to enable 

55 concentration of this very important work at one point and 
the establishment with a feeling of permanency of such 

buildings as are essential for the work, as otherwise the site would 


require to be constantly changed or else the work would have to 
l>e divided up Ixdween different sites, which is exceedingly un¬ 
desirable; that each change of site involves the abandonment of 
buildings which are more or less of a special character, with result¬ 
ing loss, and division of the work between different sites necessitates 


as many organizations as there are sites, increasing overhead charge 
or administration expenses and impairing efficiency; that adminis¬ 


tration expenses usually amount to fifteen per cent of the total 


operating expenses; that, with Q Street through, the property could 
be re-adjusted only to accommodate the immediately present needs, 
the one way to do this would lx? to provide a 50-foot transfer table 
in a 325-foot runway just south of Q Street, bringing the cars into 
the shop, running them on to the transfer table and shifting the 
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table to the track upon which it is desired to place the car each time 
it was to be moved from one tractf to another, whereby but one 
car at a time could be taken into or out of the shops, or moved 
from one track to another, while with tracks, switching and shifting 
appliances such as are now in the shops and yards, a very large 
number of cars can be shifted, and taken into and out of the shops 
and vards at the same time; that the installation of the trans- 
5(1 fer table would involve not only the destruction of those 
portions of the buildings actually taken by the extension of 
the street, but 50 feet further to the south to make room for the 
transfer table and run-way; that on the average repair shops usually 
allow 175 to 195 square feet of Moor space per car owned, and with 
a company owning 078 cars, the number of cars owned by the 
Washington Railway and Electric Company, it would be just about 
practicable to allow 150 square feet for each car owned in making 
the re-adjustment; that the grade of the land to the west of the 
present buildings is too high to permit it to be used in the recon¬ 
struction, bringing it down to the proper grade would involve the 
expense of retaining walls to support the adjoining land, and the 
destruction of the store room, and machine shop, at a prohibitive 
expense, and, when this is done, and the transfer table and runway 
extended through this portion of the land, the area remaining would 

be too shallow to l>e available for anv use in connection with the 

*/ 

rap 1*1 shops, it not extending through to P Street as does the main 
body of the tract: that the reduction of the repair shop site to the area 
south of Q Street would depreciate its value fully two-thirds; that, 
if the transfer table becomes crippled, or gets out of order, the whole 
plant is tied up, so far as the removal of cars is concerned, until it 
is repaired, and with the extension of Q Street through the trails 
fer table is the only practicable means of using the plant at all; 
that the transfer table is not the usual device used in street ^rail¬ 
way repair shops, and it neither economizes nor increases 
57 efficiency, but seriously decreases the efficiency of the plant; 

that the location of the repair shops in the center of the 
system reduces mileage to a minimum in taking cars to and from 
the shops, while their location at the end of the line obstructs traffic 
in taking cars to and from shops in addition to increasing mileage, 
which is quite an expense if the cars are run in frequently; that, 
since 1901, between $40,000 and $50,000 has been spent upon the 
repair shops, in general re-arrangement of the buildings and im¬ 
provements to better fit them for repair shop purposes, which ex¬ 
pense did not include the original cost of the buildings, machinery, 
or anything of that kind; that the expense of re-adjusting the build¬ 
ings to meet the situation presented by the opening of Q Street 
through the tract would be about $60,000 to $64,000. including build¬ 
ing of the transfer pit, reconstruction of the buildings, retaining 
wall along the line of Q Street, and a roof over the transfer pit, but 
not including car tracks or architect’s fees, which latter is usually 
five per cent, or any overhead work rearrangement of the equip¬ 
ment of shops; that the value of the buildings as they now stand, 
allowing for depreciation, is $140,000; that the rearrangement will 
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afford practically the same amount of trackage as is now there, 
though not the same amount available for repair purposes, as a 
larger part of the trckage will be needed for storage of cars; that 
the effort has been to distribute repairs throughout the year so as to 
keep an equal number of cal’s in the shops at all times, but this 
effort has not l>een successful, because in the spring when changing 
from winter to summer equipment, and in the fall when changing 
from summer to winter equipment, repairs have to he made at a 
certain time and painting at another, and there should be room for 
200 cars in the shops at a time; that the new arrangement 
r><S will involve in changes of track, overhead lines, grading. 


paving and moving, exclusive of buildings, an expense of 
$ 12 , 073 , and the present value of the special track and overhead 
lines is $25,098.58. allowing for depreciation; that as rearranged, 
its value will not compare in any way with this sum, and the pro¬ 
posed plan has been devised only because of the impossibility of 
finding another site at all suitable for the company's needs, and the 
necessity therefore of making some temporary arrangement, even 
though it is only a makeshift and affords no room for future growth; 
that a good many of the down-town track lay-outs have been designed 
to reach this location, and at the time of the trial the company was 
spending at one location, Ninth and G Streets, the sum of $21,000 
in iron, in this connection: that the transfer table does not obviate 


the necessity of having storage tracks; that there are 1924.6 feet of 
tracks in the carpenter and paint shops as against 1348 feet under 


the new arrangement, and 2607.6 feet for storage. 


against 


2004 


under the new arrangement: that the expense of a roof over the 
transfer table and a retaining wall along the line of Q Street will 
he about $15,446; that, while the present shifting tracks are not 
covered, they are on the surface of the ground, hut a transfer table 
will he in a hole three feet deep, fifty feet wide and 350 feet long, 
and it would not be proper to leave it in the open, because it would 
fill up with water and snow, and even with drainage this danger 
could not be obviated; that the new plan rpovides steel rolling doors 
while the present structure has wooden doors, but the steel doors 
are now required by the regulations of the fire underwriters, to 
prevent running the insurance rates up very high; that, under the 
new plan, there will be 551.4 more feet of trackage under cover 
than at present and 603.6 feet less not under cover; that, for 
59 practical purposes, steel rolling doors have no advantage over 
wooden ones, but they are safer in case of fire; that $400,000 
to $450,000 for repair shops of a great system is a very moderate 
sum, does not amount to $30 net per car per year, and the railway 
company should have at least 10 acres for its repair shops; that the 
conditions here are such that it is necessary to operate a large 
numl>er of open and closed cars, and between seasons there ought to 
he a capacity for 200 cars in the yard and going through the 
shops, as it takes months to put them through and it is a some¬ 
what expensive proposition to have the workmen hampered by the 
fact that you cannot set the cars in and have them properly cared 
for in the different departments, all of which are now too small as 
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is evident from the appearance of the cars on the streets, not being 
up to standard of painting, varnishing, and in first class shape, 
all because of lack of repair shop capacity, extension of equipment 
having been rcpvented by the fact that this extension of Q Street 
has been hanging over the company for years; that, if Q Street were 
projected in a straight line like the other streets of the city, it 
would not affect them very much, and this is the sensible thing to 
do, it would he comparatively little harm as compared with the 
present plan. 

And. in the course of the cross examining of one of the witnesses 
called by the Washington Railway A' Electric Company, he testi¬ 
fied that it would he possible, in the rearrangement, to install tracks 
through the buildings, provided they would be re-arranged, and 
there is no question hut what they could probably double the track¬ 
age they have there, hut that shop floors are not all covered with 
trackage, and you have to have room for machinery and other pur¬ 
poses that do not require tracks. 

And another witness called by the Washington Railway <£ Elec¬ 
tric Company testified in the course of his examination, that the 

repair shops of the Capital Traction Company are located 
GO at 32nd and M Streets, practically at the end of the line; 

that, while he had not recently looked it up, he would say that 
the repair shops of that company—buildings—occupied about 75,000 
square feet of land; that at the time he was testifying that company 
had something over GOO cars, and it was then a matter of about 400 
cars of them becoming obsolete in a few weeks; and that, for 1,700 
feet of repair shop space it had recently paid $1.50 per foot for part 
and $1.25 per foot for the remainder, and had offered $2.25 per foot 
for more land, but could not get it. 

And thereupon the Washington Railway & Electric Company 
announced its case closed. 

And thereupon, further to maintain the issues upon their part 
joined, the petitioners gave evidence, in rebuttal, tending to prove 
that the proposed plan of the Railway Company is more convenient 
than the present arrangement, provides little' more capacity, and 
would lie more convenient for the handling of work; that lengthen¬ 
ing instead of widening the paint shop, eliminating the proposed 
roof over the transfer table, and using wooden instead of steel doors 
would reduce the expense for buildings in the readjustment from 
$60,000 to $64,000, as testified by witnesses for the Washington Rail¬ 
way & Electric Company, to about $35,000; that many car repair 
shops have less floor space than 100 square feet per car owned* that 
there is no surface underground electric railway company using an 
uncovered transfer table, and in order to effect this saving, it is 
necessary to close up a driveway entering the shops, which drivewav 
is used to take in material and unassembled parts of cars, there being 
no means of assembling the cars without first taking them to the 
shops for that purpose; that the general tendency now is to large 

5—2585a 


34 


WASHINGTON RAILWAY AND ELECTRIC COMPANY VS. 


cars which require larger motors and better equipment, and 
61 also greater mileage, so that the amount of space in the repair 
shop necessary for a modern car equipment is not as great 
as* for the poor equipment of five years ago; and that storage and 
repairing are two different things. 

And thereupon, the petitioners and property owners having 
announced their case closed, the petitioners, by their counsel, 
requested the court to give the following instructions to the jury: 

‘‘The jury are instructed that the entire amount found to be due 
and awarded as damages for and in respect of the land to be con¬ 
demned for the extension of Q Street, for which this proceeding has 
been instituted, plus the costs and expenses of this proceeding, shall 
be assessed by the jury as benefits, and to the extent of such benefits 
against the lots, pieces or parcels of land on each side of the said 
street to be extended, and against any and all other lots, pieces or 
parcels of land, which tlie jury may find will be benefited; and in 
determining the amounts to be assessed against such lots, pieces or 
parcels of land, the jury shall take into consideration the 
6’2 respective situations and topographical conditions of said lots, 
pieces or parcels of land and the benefits and advantages they 
may severally receive from the said extension of the said street. By 
the extension of the street the jury are to understand its establish¬ 
ment, laying out and completion for all of the ordinary purposes of 
a public thoroughfare." 

And the Washington Railway and Electric Company, by its 
counsel, then and there objected to the granting of the said instruc¬ 
tion for the reasons following: That the instruction tells the jury 
that, bv the extension of the street, they are to understand its estah- 
lishment, laying out and completion for all of the ordinary purposes 
of a public highway, because there is no appropriation for the estab¬ 
lishment. laying out and completion of the street, and it is altogether 
unknown when, if ever, it will be so established, laid out and com¬ 
pleted; also, because the jury are, by the said instruction, told that 
the entire amount found to be due and awarded as damages for and 
in respect of the land to l>e condemned, plus the costs and expenses 
of the proceeding, shall l>e assessed by them as benefits, even though 
the benefits may not in fact equal the amount of damages plus the 
costs and expenses; and, further, because, no evidence having been 
offered to the jury as to the amount of the costs and expenses of the 
proceeding, there is no basis for any finding by the jury as to such 
costs and expenses. And thereupon the court overruled the said 
objections and granted the said instruction. 

And thereupon the Washington Railway and Electric Company 
by its counsel requested the court to grant, and the court did grant, 
the following instructions: 

“The jury are instructed that, in determining the amount of the 
damages to be awarded to, or of the benefits to be assessed against, 
the owners of any land affected by the proposed extension 
63 of Q Street, it is their duty not to allow the question whether 
the benefits they shall assess shall rqual the damages they shall 
award to influence or control their action to any extent whatever. 
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It would be an act of injustice and wrong to any owner, and a viola¬ 
tion of their oaths as jurors, to diminish, to any extent, the damages 
to which they shall believe from the evidence he is fairly and justly 
entitled, or to increase, to any extent, the benefits assessed beyond 
what they shall believe from the evidence to be the benefits which his 
land will actually derive from the extension of the street, for the 
purpose of making the total award of damages and of benefits equal 
to each other.” 

“In considering the Washington Railway and Electric Company’s 
property, the jury shall first ascertain the fair market value of the 
part thereof sought to be condemned, at the time of making their 
award, exclusive of such benefits, if any, as have accrued thereto 
from the proposal of the contemplated street, and with reference to 
the most valuable use or uses to which the said land can or mav be 
lawfully |>ut, either separately or as a part of the entire tract; by 
fair market value is meant what the property would sell for when 
offered for sale bv one who is willing, but not obliged, to sell, to 
one who desires, but is not obliged, to buy.” 

And thereupon the Washington Railway and Electric Company, 
by its counsel, duly, severally and separately requested the court to 
grant the following instructions: 

“IT/. The jury are instructed that, after ascertaining the amount 
of* damages to be awarded to the respective owners of the land sought 
to be condemned, they shall then proceed to assess the amount of 
such damages, as benefits, and to the extent of such benefits, 
04 against the lots, pieces or parcels of land which the jury shall 
find have been benefited by the proposal of the contemplated 
street, as the jury shall find said lots, pieces or parcels of land have 
been benefited, provided, and not unless, the jury shall find that the 
said lots, pieces or parcels of land have been actually benefited to 
the extent of the amount of said damages; and in determining the 
amount to be assessed against said lots, pieces or parcels of land, the 
jury shall take into consideration the respective situations and topo¬ 
graphical conditions of said lots, pieces or parcels of land and the 
benefits and advantages, if any, which they have severally received 
from the proposal of the contemplated street. 

‘TIT. The jury are instructed that, in assessing benefits, they 
cannot take into consideration the establishment, location, building 
or opening of the proposed Q Street bridge for any purpose what¬ 
ever, but are to consider the matter as if no suggestion with respect 
thereto had ever been made. 

‘TV. The jury are instructed that, in asses mg benefits, they 
cannot take into consideration the establishmc i. location, building 
or opening of the proposed Q Street bridge for any purpose what¬ 
ever. 

“V. The jury have no right to assess benefits arbitrarily, but they 
must make such assessment only where and as they find that an 
actual enhancement in the market value of the land assessed has 
accrued to it. 

“VI. The jury are instructed that the burden of proof rests upon 
the petitioners to establish the benefits and the extent thereof, if 






36 


WASHINGTON RAILWAY AND ELECTRIC COMPANY VS. 


any, resulting from the proposal of the contemplated street, and the 
petitioners must sustain such burden of proof as to any lot, piece 
or parcel of land before the jury can make any assessment 

65 of benefits against the same. 

“YII. In assessing such benefits the jury shall not consider 
the proposed street as laid out and completed for the ordinary uses 
of a public thoroughfare, but shall consider whatever enhancement 
in the actual market value of the land has accrued from the pro¬ 
posed street. 

“Y1TT. In assessing benefits, the jury are at liberty, and it is 
their duty, to assess the same against all lands within the District 
of Columbia, other than such as is exempt from taxation, which 
have been benefited, and to the extent of such benefits, but before 
assessing benefits against any parcel of land, they must find as a 
fact that such parcel has been actually benefited by an enhancement 
in its market value, and to the extent of such assessment.’’ 

But the court severally and separately refused to grant each and 
every of the said instructions, to which action of the court the Wash¬ 
ington Bailway and Electric Company, bv its counsel, then and 
there duly, separately and severally objected. 

And thereupon the court after charging the jury in the language 
of the above stated instruction which he had granted, further 
charged the jury as follows: 

“The jury are instructed that in estimating the benefits, if any, 
which may result to any piece or parcel of land by reason of the 
extension of Q Street for which this proceeding has been instituted, 
they are not restricted to a consideration of the benefits which will 
result to any piece «>r parcel of land with reference to the particuar 
use to which it is now put. but should consider the benefits with 
reference to the most advantageous use to which the property could 
be put when the street is opened. 

“In estimating the damages, if any. which may result to 

66 structures or improvements located in part upon land to be 
taken for the extension of Q Street, the jury shall take into 

consideration the necessary cost of adjusting such structures or im¬ 
provements upon the remaining land of the owners thereof, so as 
to make them available for the uses to which they are now put, 
and the value of such structures or improvements after being so 
adjusted as compared with the present value of such structures or 
improvements for use. 

“The several lots, pieces or parcels of land to be condemned are 
to be appraised at their fair market value with reference to the 
most valuable use or uses to which they can or may be lawfully put; 
and the market value of said lots, pieces, or parcels of land is not 
limited to the use or uses to which they are now applied by the 
owners thereof or to their present income from such property, and 
if any of said lots, pieces or parcels of land by reason of its location, 
surroundings, natural advantages or intrinsic character is pecu¬ 
liarly adapted to some particular use or uses, the circumstance or 
circumstances which make up such adaptability shall be considered. 
By fair market value is meant what the property would sell for in 
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rash, or on terms equivalent to cash, when offered for sale by one 
who desires but is not obliged to sell, to one who desires but is not 
obliged to ^y. 

‘‘The jui t T 'ould consider the opinions of expert witnesses ex¬ 
amined and K l o them the weight to which the jury may think 
thev are fairly titled. Thev are not concluded bv such evidence, 
however, and may use their own judgment and experience in esti¬ 
mating the benefits and values. 

‘‘Of course, you gentlemen are to take into consideration 

67 the situation of this property, from your own view of it, and 
from your own experience and your own judgment, in con¬ 
nection with the testimony which vou have heard in the case here. 
You are, of course, to sit as judges in regard to this matter. The 

law makes vou arbitrators, in one sense. You hear the testimony 
«. 

to help you; but you are to be absolute judges of what the damages 
are and where thev are? 

“As T said before, you are to pay no attention to damages in as¬ 
sessing benefits, and you are to pay no attention to benefits in award¬ 
ing damages. It. would he useless to say that the damages there are 
ten thousand dollars and that the lands around there have been bene¬ 
fited twenty thousand dollars. You would not know what to do 

K) 

with the twenty thousand dollars when vou collected it. 

f t 

“The only question is that you should not assess more benefits than 
damages, under the instructions given you. 

“In estimating them, you are to keep them entirely separate, al¬ 
though one piece of land may he both damaged and benefited. 

“You are not concluded, as I have said in these instructions, by 
the evidence; and vet you should give it such consideration and 
weight as you think it is entitled to. There may he some opinion 
here which strikes you as being valuable, and another opinion 
which you think does not show the exercise of proper care and judg¬ 
ment. You are the sole judges of that, and of course, as T have said 
before, are virtually arbitrators here between the land owners, who 
are going to he damaged and benefited, and the Government, which 
is asking for this improvement, in the interest of the whole com¬ 
munity and its citizens: hut Congress has determined that it must be 
paid for (and if damages are to be found, they also) by benefits to 
be assessed. 

68 “There is no limit in the case so far as benefits are con¬ 
cerned; but they must be benefits arising from the extension 

of this street, and not arising in any other way. 

“If vou find that the lands on one side of the street are to be 

i 

damaged by the placing of the street, of course they are to be 
awarded damages. That is a question for you to consider in award¬ 
ing vour verdict.” 

And thereupon the Washington Railway and Electric Company, 
by its counsel, then and there duly, separately and severally ob¬ 
jected to the charge of the court on the various and several grounds 
heretofore in this bill of exceptions stated, in that it contained in¬ 
correct statements of the law and omitted correct statements of the 
law as above set forth, and further duly, separately and 
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severally objected to the separate and several rulings of the 
court throughout the trial of the said cause as hereto¬ 
fore in this bill of exceptions set out and noted, and then and 
there requested the court to note the said separate and several objec¬ 
tions and exceptions thereto and each of them, severally and sepa¬ 
rately upon its minutes, and, at the request of counsel for the Wash¬ 
ington Kailway and Electric Company, the said several and separate 
objections and exceptions were then and there duly, separately and 
severally noted upon the minutes of the court. 

And thereupon, the case being given to the jury, their verdict was 
returned awarding damages and assessing benefits. 

And thereupon, after the return of the said verdict, and within 
the time prescribed by law, the Washington Railway and Electric 
Company duly filed its objections and exceptions to the said verdict, 
as shown by the record, and moved the court to vacate and set aside 
the same, upon each and every of the several and separate objections. 

exceptions and grounds stated in the paper filed by it. and 
t>9 the said objections and exceptions and motion to vacate hav¬ 
ing been considered by the court an order was thereupon, to 
wit. the 21st day of February. A. P. 1013, entered in the said cause 
overruling the same and all objections to the said verdict, and the 
said verdict was bv the aforesaid order finallv ratified and confirmed, 
to which action of the court in overruling its objections and excep¬ 
tions and its motion to vacate, and in passing the said order ratify¬ 
ing and confirming the verdict, the Washington Railway ct Electric 
Company, by its counsel, then and there duly, separately and sev¬ 
erally objected, upon each and every of the grounds set out in its 
aforesaid objections and exceptions and motion to vacate, except only 
the questions of fact upon the evidence raised by its objection and 
exception as to the reasonableness of the award of damages and assess¬ 
ment of benefits. 

And thereupon the Washington Railway & Electric Company by 
its counsel noted an appeal in open court, and prayed the court to fix 
the penalty of a supersedeas bond, which application for a super¬ 
sedeas bond the court then and there overruled, to which action of the 
court the Washington Railway and Electric Company by its counsel 
then and there objected. 

Re it further remembered that the foregoing comprises the sub¬ 
stance of so much of the testimony given at the trial of the said 
cause as is necessary to explain the bearing of the rulings complained 
of upon the issues involved but does not include all of the testimony 
as to the amount of damages or of benefits to the property of the 
Washington Railway and Electric Company, with respect to which 
no exception was reserved, and also comprises all the proceedings had 
in and subsequent to the trial of the said cause, and that each and 
every of the said several objections and motions to strike out made 
in the course of the trial of the said cause and hereinbefore in this 
bill of exceptions set out. were so made before the jury returned, 
separately and severally, and that each of the said objections herein¬ 
before in this hill of exceptions set out as made subsequent to 
70 the trial of the said cause were token at the time of the over¬ 
ruling of the objections set forth in the motion to vacate filed 
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by the Washington Railway and Electric Company, and at the time 
of the passage of the order ratifying and confirming the said verdict 
and overruling the application to fix the penalty of a supersedeas 
bond respectively. 

At the time of making each and every of the objections in this bill 
of exceptions mentioned to the action of the court in sustaining ob¬ 
jections made by the petitioners, as, also, in overruling objections 
and motions to strike out made by the Washington Railway and 
Electric Company, it. the said Washington Railway and Electric 
Company, separately and severally excepted to such action of the 
court and prayed the court to note each of its said several and sepa¬ 
rate objections and exceptions upon the minutes of the court, and 
each of the said objections and exceptions was then and there at the 
request of the Washington Railway and Electric Company, at the 
time of the taking thereof, respectively, separately, and severally, 
duly allowed and noted upon the minutes of the court by the justice 
presiding. 

And the Washington Railway and Electric Company, by its coun¬ 
sel, then and there prayed the court to sign this bill of exceptions, 
to have the same force and effect as if each and everv of the said ex- 

t/ 

eeptions so as aforesaid in this bill of exceptions mentioned had been 
separately and severally set forth in separate and several bills of 
exceptions: all of which, at the request of the Washington Railway 
and Electric Company, by its counsel, is accordingly done, and 
this bill of exceptions is signed, and made a part of the record of this 
cause, now for then, this 8th day of August, A. D. 1913. 

JOB BARNARD, Justice. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2585. Washington Railway and Electric Company, appellant, vs. 
Cuno 11. Rudolph and Mark Brooke, commissioners of the District 
of Columbia. Court of Appeals, District of Columbia. Filed Aug. 
13. 1913. Henry W. Hodges, clerk. 





ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

No. 2585. 


WASHINGTON RAILWAY AND ELECTRIC COMPANY, 

APPELLANT, 


vs. 

CUNO H. RUDOLPH AND MARK BROOKE, COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA. 


FILED AUGUST 22, 1913. 


In the Court of Appeals of the District of Columbia, October Term. 

1913. 

No. 2585. 

Washington Railway & Electric Company, Appellant, 

vs. 

Cuno H. Rudolph et al., Appellees. 

Stipulation. 

It is hereby stipulated and agreed that the annexed is a true copy 
of the plat filed with the original petition in the above entitled cause, 
marked “Exhibit D. C. No. 1” and designated to constitute part of 
the record herein, but inadvertentlv omitted by the Clerk from the 
Transcript of Record filed in this Court; and. further, that the said 
annexed plat may he taken and considered as a part of the Tran¬ 
script of Record with like effect as if it had appeared therein at the 
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proper point, namely, on page 4 of the printed Transcript of Record 
immediately following the signature “\\ illiam Tindall, Notarv 
Public, 1). C.” 

E. IT. TIIOMAS, 

J. F. SMITH, 

Attorneys for Appellant. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 

Attorney- for Appellees. 

[Endorsed:! No. 2585. Washington Railway and Electric Co., 
appellant, vs. Cuno II. Rudolph et al. Addition to record per stipu¬ 
lation of counsel. Court of Appeals. District of Columbia. Filed 
Aug. 22, 1913. Henry W. Hodges, Clerk. 
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